
 1 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

FEDERAL TRADE COMMISSION, 

Plaintiff, 

v.        Civil Action No. 20-3590 (JEB) 

FACEBOOK, INC., 

Defendant. 

MEMORANDUM OPINION 

At the time of the last great antitrust battle in our courthouse — between the United 

States and Microsoft — Mark Zuckerberg was still in high school.  Only after his arrival at 

Harvard did he launch “The Facebook” from his dorm room.  Nearly twenty years later, both 

federal and state regulators contend, in two separate actions before this Court, that Facebook is 

now the one violating the antitrust laws.  The company, they allege, has long had a monopoly in 

the market for what they call “Personal Social Networking Services.”  And it has allegedly 

maintained that monopoly, in violation of Section 2 of the Sherman Act, through two different 

kinds of actions: first, by acquiring firms that it believed were well positioned to erode its 

monopoly — most notably, Instagram and WhatsApp; and second, by adopting policies 

preventing interoperability between Facebook and certain other apps that it saw as threats, 

thereby impeding their growth into viable competitors.  Both suits seek equitable relief from this 

conduct, including forced “divestiture or reconstruction of businesses” as well as orders not to

undertake similar conduct in the future.  See ECF No. 3 (Redacted Compl.) at 51–52.  (The 
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Court here cites a copy of the FTC’s Complaint that has minor redactions to protect confidential 

business information, and it mentions certain redacted facts only with the parties’ permission.)    

Facebook now separately moves to dismiss both the State action and the FTC action.  

This Opinion resolves its Motion as to the FTC’s Complaint, and the Court analyzes the States’ 

largely parallel claims in its separate Opinion in No. 20-3589.  Although the Court does not 

agree with all of Facebook’s contentions here, it ultimately concurs that the agency’s Complaint 

is legally insufficient and must therefore be dismissed.  The FTC has failed to plead enough facts 

to plausibly establish a necessary element of all of its Section 2 claims — namely, that Facebook 

has monopoly power in the market for Personal Social Networking (PSN) Services.  The 

Complaint contains nothing on that score save the naked allegation that the company has had and 

still has a “dominant share of th[at] market (in excess of 60%).”  Redacted Compl., ¶ 64.  Such 

an unsupported assertion might (barely) suffice in a Section 2 case involving a more traditional 

goods market, in which the Court could reasonably infer that market share was measured by 

revenue, units sold, or some other typical metric.  But this case involves no ordinary or intuitive 

market.  Rather, PSN services are free to use, and the exact metes and bounds of what even 

constitutes a PSN service — i.e., which features of a company’s mobile app or website are 

included in that definition and which are excluded — are hardly crystal clear.  In this unusual 

context, the FTC’s inability to offer any indication of the metric(s) or method(s) it used to 

calculate Facebook’s market share renders its vague “60%-plus” assertion too speculative and 

conclusory to go forward.  Because this defect could conceivably be overcome by re-pleading, 

however, the Court will dismiss only the Complaint, not the case, and will do so without 

prejudice to allow Plaintiff to file an amended Complaint.  See Ciralsky v. CIA., 355 F.3d 661, 

666–67 (D.C. Cir. 2004). 
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I. Background

A. Social Networking

At the dawn of our century, in the much earlier days of the internet, a number of websites 

began to offer what came to be known as “social networking” services.  See Redacted Compl., 

¶ 38.  Friendster and Myspace, both launched in 2002, were among the earliest.  Id.  Although 

the precise definition of a “Personal Social Networking Service” is disputed (as that is the market 

in which Facebook has its alleged monopoly), it can be summarized here as one that enables 

users to virtually connect with others in their network and to digitally share their views and 

experiences by posting about them in a shared, virtual social space.  Id., ¶ 40.  For example, users 

might view and interact with a letter-to-the-editor-style post on politics by a neighbor, pictures 

from a friend’s recent party, or a birth announcement for a newborn cousin.  Id.   

Perhaps because humans are naturally social, this new way of interacting became hugely 

popular.  Although Myspace and Friendster had an early lead, by 2009 they had been surpassed 

by a new competitor.  Id., ¶¶ 38, 41.  Created at Harvard in 2004, “The Facebook,” as it was 

initially called, was a social-networking service initially limited to college students.  Id., ¶ 41.  

Within a few years, it had expanded to the general public (and dropped “The” from its name).  

Id.  By at least 2011, it was the dominant player in personal social networking.  Id., ¶ 62.  Today, 

the FTC alleges, its flagship product, Facebook Blue, has hundreds of millions of users in the 

United States.  Id., ¶ 3.  The following details of Facebook’s conduct are drawn from the FTC’s 

Complaint, as the Court must consider its allegations true at this stage.  The allegations are quite 

similar, though not identical, to those made by the States in the parallel case and recounted in the 

Court’s companion Opinion.   
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B. Facebook Blue

Facebook Blue is what its millions of users think of when they think of “Facebook.”  

Generally speaking, using Facebook Blue entails interacting with user-created content — i.e., 

content created or shared by one’s Facebook “friends,” id., ¶¶ 40, 89 — or creating content 

oneself by posting.  That is not all that users see or do, however.  They may also, for instance, 

encounter “publisher-created content like news articles . . . and advertisements” in their “news 

feed.”  Id., ¶ 54; see also id., ¶¶ 44, 134.  Such content can come in text, photo, or video form.  

Id., ¶ 54.  In addition, Facebook users can play games or use other applications built either by 

Facebook or by third parties.  Id., ¶¶ 97, 129.  Facebook also offers other services beyond 

Facebook Blue to its users, such as Facebook Messenger, a free mobile-messaging service.  Id., 

¶¶ 37, 115.   

Unlike most businesses, Facebook charges users no fee; instead, it makes money by 

selling advertising.  Id., ¶¶ 43–51.  By leveraging “the vast quantity of user data [it] collects,” the 

company “allows advertisers to target different campaigns and messages to different groups of 

users.”  Id., ¶ 44; see also id., ¶ 4.  Under this business model, as the Complaint puts it, Facebook 

“refrain[s] from charging a monetary price . . . to users, relying instead on monetizing user data 

and engagement through advertising.”  Id., ¶ 42.  Put differently, users exchange their time, 

attention, and personal data, rather than money, for access to Facebook.  That approach has been 

highly profitable: in 2019, for instance, global advertisers paid Facebook nearly $70 billion, and 

it made profits of more than $18 billion.  Id., ¶¶ 4, 44. To be clear, although Facebook’s data-

collection and -use practices have been subject to increasing scrutiny, they are not the subject of 

this action.   
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C. Alleged Monopoly Maintenance

Instead, this suit alleges that Facebook has violated and is violating the antitrust laws, the 

focus of which, generally speaking, is to promote and ensure competition.  After rising to 

become the “dominant personal social networking provider in the United States” around 2011, 

id., ¶ 62, Facebook allegedly made a fateful strategic pivot: rather than competing to provide the 

best product, it would instead protect its monopoly by leveraging its power to foreclose and 

forestall the rise of new competitors.  Id., ¶¶ 5, 9.  In particular, the company’s executives saw a 

substantial threat to Facebook’s dominance in the advent of mobile devices — first and foremost, 

smartphones — capable of accessing the internet.  Id., ¶ 70.  Although Facebook had mobile 

functionality, it had been built with websites and desktop or laptop computers in mind and thus 

“offered a relatively poor experience for mobile users” compared to newer competitors.  Id.; see 

also id., ¶¶ 78–79.  Zuckerberg and other Facebook executives fretted over the possibility that 

other apps might create attractive mobile-native features and then leverage those features into 

exponential user growth, end-running Facebook’s established position.  Id., ¶¶ 107–112.  Even if 

such an app was not already providing social-network-like functionality, once it had a big 

enough base of users, it would still pose a potential threat to Facebook Blue.  Id.  Facebook 

executives feared fast-growing mobile-messaging services in particular, nervous that such apps 

could easily morph into direct competitors by adding social features.  

In response to these perceived threats, the company allegedly used its monopoly power to 

eliminate or destroy competitors in order to maintain its market dominance.  Id., ¶¶ 5–9.  The 

FTC claims that this exclusionary conduct had “three main elements.”  Id., ¶¶ 9, 71.  First (and 

second), Facebook reached deep into its very deep pockets to acquire Instagram and WhatsApp, 

two promising potential competitors, thereby preventing their emergence as serious rivals.  Id., 
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1. Instagram

Begin with Insta, as those in the know — viz., our children — refer to it.  Launched in 

late 2010, Instagram was an innovative photo-editing and -sharing app designed for the era of 

smartphones with built-in cameras.  Id., ¶¶ 79–80.  Plaintiff alleges that Instagram’s photo-

sharing app also qualifies as a PSN service, meaning that it was a direct competitor to Facebook 

Blue.  Id., ¶ 63.  From the get-go, Instagram’s user base grew explosively, eventually attracting 

the attention of Facebook executives who feared that their own photo-sharing features paled in 

comparison.  Id., ¶¶ 81–85.  That disparity gave Instagram a chance to reach a large enough scale 

to be threatening as a new, mobile- and photo-first social network — whether the firm got there 

on its own or if, as worried Facebook, it were purchased by a large company like Google or 

Apple.  Id., ¶ 86.  After about eighteen months of watching Instagram’s rise, Zuckerberg and his 

team eventually shifted from trying (and failing) to compete to instead trying to buy.  Aiming to 

both neutralize Instagram as a competitor and “integrate” the “mechanics” of its popular photo-

sharing features with Facebook Blue in order to forestall the growth of future Instagrams, id., 

¶ 91, Zuckerberg offered to purchase the company for $1 billion in April 2012.  Id., ¶ 95.  

Instagram’s founders agreed.  Id.    

¶ 71.  (Attempts to purchase other competitors such as Snapchat and Twitter were rebuffed.  Id., 

¶ 73.)  Third, it adopted and then enforced policies that blocked rival apps from interconnecting 

their product with Facebook Blue, thereby both (i) blunting the growth of potential competitors 

that might have used that interoperability to attract new users, and (ii) deterring other developers 

from building new apps or features or functionalities that might compete with Facebook, lest 

they lose access as well.  Id., ¶¶ 23–26. 
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As required by the Hart-Scott-Rodino Act, 15 U.S.C. § 18a, the FTC reviewed the 

acquisition prior to closing to assess whether it posed anticompetitive concerns.  Whereas most 

mergers are cleared quickly, in this instance the review took over four months.  During that 

scrutiny, the agency took the rare step of “requir[ing] the submission [by the parties] of 

additional information or documentary material relevant to the proposed acquisition.”  15 U.S.C. 

§ 18a(e)(1)(A).  Eventually, however, Facebook and Instagram satisfied the agency’s concerns, 

and in August (over four months after the merger was announced), the Commission voted 5–0 to 

allow it to proceed without any challenge or conditions.  See FTC, FTC Closes its Investigation 

into Facebook’s Proposed Acquisition of Instagram Photo Sharing Program (Aug. 22, 2012), 

https://bit.ly/3bDa2mp.  Although the FTC conveniently omits any mention of this review in its 

Complaint, the Court may take judicial notice of that public agency action.  See Pharm. Rsch. & 

Manufacturers of Am. v. U.S. Dep’t of Health & Hum. Servs., 43 F. Supp. 3d 28, 33 (D.D.C. 

2014); Herron v. Fannie Mae, No. 10-943, 2012 WL 13042852, at *1 (D.D.C. Mar. 28, 2012). 

With Instagram safely in the fold, Facebook scaled back and eventually shut down its 

own mobile photo-sharing app.  See Redacted Compl., ¶ 98.  Internal emails cited by the 

Complaint reveal that it also fretted less about competition from other similar apps, since its 

ownership of Instagram meant it now “effectively dominate[d] photo sharing.”  Id., ¶ 99.  As 

time went on, Facebook also limited Facebook Blue’s promotion of the technically separate 

Instagram app and website, allegedly to avoid Instagram’s “cannibalizing” user engagement on 

its flagship service.  Id., ¶¶ 102–04.  All this post-acquisition conduct, the FTC claims, confirms 

that Facebook’s executives saw, and continue to see, Instagram as a significant competitive 

threat in the social-networking arena.  Id., ¶ 102. 
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2. WhatsApp

The other high-profile acquisition Plaintiff focuses on here involves not a competitor in 

the PSN market, like Instagram, but a company that might quickly become one.  As noted above, 

Facebook’s executives saw mobile-native apps in general as a threat.  They were particularly 

concerned with internet-based, so-called “over-the-top mobile messaging services” such as 

WhatsApp.  Id., ¶ 107.  Since 2011, OTT messaging services have grown astronomically in use 

while SMS or MMS messaging (the kind of classic texting that relies on cellular networks rather 

than internet) has stagnated.  Id.  Even though mobile messaging services did not directly 

compete with Facebook Blue (as they are not PSN services), Facebook feared that such apps 

might well become competitors in the future; given the ubiquity of text messaging in modern 

life, a widely adopted messaging app could leverage its network effects to transition into a 

“mobile-first social network” by adding functions such as “gaming platforms, profiles, and news 

feeds.”  Id., ¶ 111; see id., ¶¶ 108–112.   

Facebook executives saw WhatsApp as the most potent threat among mobile-messaging 

services.  Id., ¶ 113.  Launched in 2009, it had approximately 450 million active users worldwide 

five years later and was growing exponentially thanks to its superior product.  Id., ¶¶ 113–18.  

Zuckerberg and his team hoped that their Facebook Messenger app, released in 2011, would 

compete.  Id., ¶¶ 115–16.  But as WhatsApp continued to thrive and expand, Facebook instead 

resolved to try to buy it.  Id., ¶ 120.  After being initially rebuffed in late 2012, id., ¶ 121, that 

tactic found success in February 2014, when the two companies agreed on a purchase price of 

$19 billion.  Id.  The transaction was also subject to Hart-Scott-Rodino Act pre-merger review, 

see 18 U.S.C. § 18b, but the FTC, once again, did not block it.   
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3. Interoperability Permissions

a. Facebook Platform

Not long after it expanded to the general public, Facebook released “Facebook Platform,” 

a set of tools that allowed software developers to create interoperability between their products 

and Facebook Blue.  Id., ¶ 129.  As initially launched, Platform “encouraged software developers 

to build an entire ecosystem of apps and tools” that would be displayed and used within the 

Facebook website itself.  Id.  Such apps “rang[ed] games and page design tools to video-sharing 

tools and e-marketing apps.”  Id.  (The States’ Complaint in the parallel case refers to these apps 

as “canvas” apps.  See No. 20-3589, ECF No. 4 (State Redacted Compl.), ¶ 190.)  Such apps 

would make money by allowing users to purchase virtual goods or items within the app on a 

“freemium” model or via ad sales. 

Three years later, in 2010, Facebook added new functionalities to Platform that expanded 

its reach off the Facebook site itself.  These tools — called application programming interfaces 

or APIs — created mechanisms for sharing data between Facebook and other, freestanding third-

party apps.  See Redacted Compl., ¶ 130.  One important API that Facebook offered to 

Since acquiring WhatsApp, the agency alleges, Facebook has “kept [it] cabined to 

providing mobile messaging services rather than allowing” it to grow into a standalone PSN 

service.  See Redacted Compl., ¶ 126.  As with Instagram, Facebook has also limited its 

promotion of WhatsApp on its other services in the United States.  Id.  It follows, Plaintiff 

further claims, that “Facebook’s monopolization” via both its WhatsApp and Instagram 

acquisitions “is ongoing,” as it both “continues to hold and operate [the two companies], which 

neutralizes their direct competitive threats to Facebook,” and “continues to keep them positioned 

to provide a protective ‘moat’ around its [PSN] monopoly.”  Id., ¶ 76.   
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developers was the “Find Friends” API, id., which enabled third-party apps to allow Facebook 

account holders to find and connect with Facebook friends within their separate apps, or to invite 

Facebook friends to join that app.  Id.  For instance, when first starting to use an independent 

chess app — i.e., an app used separately as opposed to on the Facebook site itself — a user with 

a Facebook account could nonetheless search within the app for other Facebook friends already 

using it, or invite them to join via Facebook, all without leaving the app.  Another API allowed 

Facebook users to sign into third-party websites or apps using their Facebook log-in credentials.  

Id., ¶¶ 144, 154. 

Facebook went even further in that direction later in the year when it launched its Open 

Graph API.  Id., ¶ 131.  Open Graph allowed third-party apps and websites to essentially 

integrate pieces of Facebook within their own service; for instance, apps could install the famous 

“Like” button, which, if clicked, would share a user’s “like” on the user’s Facebook profile.  Id.  

Users could do this without even navigating away from the third-party service.  Id., ¶¶ 131, 134.  

A user reading an article on WashingtonPost.com, for instance, could now like an article directly 

on-site and further choose to post a link of the article to the user’s Facebook profile.  This sort of 

integration was, unsurprisingly, massively popular among app developers.  “By July 2012, Open 

Graph was being used to share nearly one billion pieces of social data each day to Facebook 

Blue, giving Facebook substantially greater and richer information about its users and their 

online activities.”  Id., ¶ 132.   

According to Plaintiff, Facebook benefited significantly from its Platform program and 

open APIs.  The company garnered goodwill and continued to increase its growth and user 

engagement.  Id., ¶¶ 133–34.  It also obtained access to a massive new trove of off-site user data.  

Id., ¶ 134.  Third-party app developers likewise gained, improving the quality of users’ 
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experience by integrating social functionality and benefiting from Facebook’s sizeable network 

of highly engaged users.  Id., ¶¶ 132–33.  Users, too, presumably enjoyed the increased 

efficiency and convenience. 

b. Conditioning Access

Nonetheless, Facebook eventually began to use the power of its Platform tools over the 

growth trajectory of nascent apps to “deter and suppress competitive threats to its personal social 

networking monopoly.”  Id., ¶ 136.  Specifically, the FTC alleges, the company adopted policies 

under which its APIs would be “available to developers only on the condition that their apps” did 

not compete with Facebook Blue (or Facebook Messenger).  Id.  The company then enforced 

those policies against “apps that violated the[] conditions by cutting off their use of 

commercially significant APIs.”  Id. 

Facebook announced the first iteration of these policies in July 2011, alerting developers 

that going forward, “Apps on Facebook [could] not integrate, link to, promote, distribute, or 

redirect to any app on any other competing social platform.”  Id., ¶ 139.  This policy, by its 

terms, applied only to “[a]pps on Facebook” — i.e, the “canvas” apps described above that could 

only be accessed and used on the Facebook website itself.  Id.  Put differently, this initial policy 

did not affect the sort of freestanding, independent apps discussed above, such as our chess app 

or the Washington Post app.  It was not until later that Facebook “imposed several other policies 

restricting” freestanding apps’ “use of Facebook Platform, including [the] APIs” just discussed.  

Id., ¶ 141.  The first of those additional policies, announced in 2012, prohibited developers from 

“us[ing] Facebook Platform to export [Facebook] user data into a competing social network 

without our permission.”  Id., ¶ 142.  The next year, Facebook went further by instructing 

developers that their apps could “not use Facebook Platform to promote, or to export user data 
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to, a product or service that replicates a core Facebook product or service without our 

permission.”  Id., ¶ 143. 

Armed with these policies, Facebook then enforced them by cutting off API access to 

certain apps.  As Plaintiff describes it, those cutoffs were “generally directed against apps in 

three groups.”  Id., ¶ 152.  First, Facebook terminated the API access of promising apps that were 

directly competing with Facebook Blue by providing Personal Social Networking Services, such 

as Path, a feed-based sharing app that limited the number of friends a user could have to 

encourage more intimate sharing.  Id., ¶ 153.  Second, Facebook targeted “promising apps with 

some social functionality” but which were not yet full-fledged competitors to Facebook Blue.  

Id., ¶ 154.  As examples, the Complaint provides Vine, a video-sharing app owned by Twitter to 

which Facebook shut down API access in January 2013, and Circle, a “local social network” that 

had its permissions revoked in December of that year.  Id., ¶¶ 154–55.  Last, “Facebook blocked 

mobile messaging apps from using commercially significant APIs”; at one point, in August 

2013, it “undertook an enforcement strike against a number” of such apps “simultaneously.”  Id., 

¶ 156.   

Each of these revocations of access, the FTC alleges, significantly “hindered the ability 

of [the targeted] businesses to grow and threaten Facebook’s personal social networking 

monopoly.”  Id., ¶ 157.  During the period in which Circle had Facebook API access, for 

example, it was growing at a rate of 600,000-800,000 users per day; after losing its Facebook 

interconnections (particularly the Find Friends tool), however, its “daily new users dropped . . . 

to nearly zero.”  Id., ¶ 154.  Facebook’s actions also allegedly “alerted other apps that they would 

lose access . . . if they, too, posed a threat to Facebook’s . . . monopoly,” thereby deterring other 

apps from adding features or functionality that would attract the company’s ire.  Id., ¶ 158. 
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II. Legal Standard

Facebook moves to dismiss this action under Federal Rule of Civil Procedure 12(b)(6) for

failure to state a claim upon which relief can be granted.  See MTD FTC at 1.  In evaluating such 

Motion to Dismiss, the Court must “treat the complaint’s factual allegations as true . . . and must 

grant plaintiff ‘the benefit of all inferences that can be derived from the facts alleged.’”  Sparrow 

v. United Air Lines, Inc., 216 F.3d 1111, 1113 (D.C. Cir. 2000) (quoting Schuler v. United

States, 617 F.2d 605, 608 (D.C. Cir. 1979)).  Although “detailed factual allegations” are not 

necessary to withstand a Rule 12(b)(6) motion, Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 

555 (2007), “a complaint must contain sufficient factual matter, accepted as true, to ‘state a claim 

to relief that is plausible on its face,” Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009) (quoting 

Twombly, 550 U.S. at 570) — that is, the facts alleged in the complaint “must be enough to raise 

a right to relief above the speculative level.”  Twombly, 550 U.S. at 555.  The Court need not 

accept as true, then, “a legal conclusion couched as a factual allegation,” Trudeau v. FTC, 456 

F.3d 178, 193 (D.C. Cir. 2006) (quoting Papasan v. Allain, 478 U.S. 265, 286 (1986)), nor

“inferences . . . unsupported by the facts set out in the complaint.”  Id. (quoting Kowal v. MCI 

Commc’ns Corp., 16 F.3d 1271, 1276 (D.C. Cir. 1994)).  And it may consider not only “the facts 

Facebook has now moved to dismiss both actions.  See ECF No. 56 (MTD FTC); No. 20-

3589, ECF No. 114 (MTD States).  While the cases could be consolidated, the Court believes 

that clarity will be enhanced by resolving the two Motions to Dismiss in separate, 

contemporaneously issued Opinions.  As explained in its separate Opinion, it will grant the 

Motion to Dismiss the States’ entire case.  See Mem. Op., No. 20-3589.  By contrast, the Court 

here will dismiss only the Complaint, not the case, leaving the agency the chance to replead if it 

believes it can successfully remedy the infirmities described below. 
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alleged in the complaint,” but also “any documents either attached to or incorporated in the 

complaint[,] and matters of which [courts] may take judicial notice.”  Equal Emp’t Opportunity 

Comm’n v. St. Francis Xavier Parochial Sch., 117 F.3d 621, 624 (D.C. Cir. 1997). 

III. Analysis

The offense of monopoly maintenance under Section 2 of the Sherman Act “has two

elements: ‘(1) the possession of monopoly power in the relevant market and (2) the willful . . . 

maintenance of that power as distinguished from growth or development as a consequence of a 

superior product, business acumen, or historic accident.’”  United States v. Microsoft Corp., 253 

F.3d 34, 50 (D.C. Cir. 2001) (quoting United States v. Grinnell Corp., 384 U.S. 563, 570–71

(1966)).  This second element is usually referred to by the shorthand of “anticompetitive” or 

“exclusionary conduct.”  Id. at 58.  Facebook, in seeking dismissal, contends that the Complaint 

does not allege facts establishing either element.  The Court agrees that the first — the 

possession of monopoly power in the market for Personal Social Networking Services (as 

defined by the agency) — is not adequately pleaded here.  No more is needed to conclude that 

the Complaint must be dismissed. 

* * *

Jason
Cross-Out
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Begin with the linchpin of this Opinion: whether the FTC has plausibly alleged, as it 

must, that Facebook exercises monopoly power.  As explained by the Circuit in Microsoft, 

monopoly power is the “the power to control prices or exclude competition,” such that a firm is a 

monopolist “if it can profitably raise prices substantially above the competitive level.”  253 F.3d 

at 51 (citations omitted).  Where a plaintiff can provide direct proof that a “firm has in fact 

profitably done so, the existence of monopoly power is clear.”  Id.  Because such proof is rare, 

however, plaintiffs and courts usually search for indirect or “circumstantial evidence” of 

monopoly power by inferring it from “a firm’s possession of a dominant share of a relevant 

market.”  Id.; see also Toys “R” Us, Inc. v. FTC, 221 F.3d 928, 937 (7th Cir. 2000) (noting that 

market power can be proven “through direct evidence of anticompetitive effects” or, “more 

conventional[ly],” “by proving relevant product and geographic markets and by showing that the 

defendant’s share exceeds [some] threshold”); S. Pac. Commc’ns Co. v. Am. Tel. & Tel. Co., 

740 F.2d 980, 1000 (D.C. Cir. 1984) (“[C]ourts frequently approach the problem of measuring 

market power by defining the relevant product and geographic market and computing the 

defendant’s market share.  Monopoly power is then ordinarily inferred from a predominant share 

of the market.”).  Because “[m]arket power is meaningful only if it is durable,” a plaintiff 

proceeding by the indirect method of providing a relevant market and share thereof must also 

show that there are “barriers to entry” into that market.  Lenox MacLaren Surgical Corp. v. 

Medtronic, Inc., 762 F.3d 1114, 1123–25 (10th Cir. 2014); Microsoft, 253 F.3d at 51 (explaining 

that defendant’s “share of a relevant market” must be “protected by entry barriers,” defined as

“factors . . . that prevent new rivals from timely responding to an increase in price above the 

competitive level”).  
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The FTC ... spends nearly its entire brief arguing why it has sufficiently pleaded indirect 

proof — viz., that Facebook has a dominant share of a relevant product and geographic market 

(the United States market for Personal Social Networking Services) protected by entry barriers.  

Id. at 8–19.  Because the agency thus makes no real direct-proof argument, the Court will 

analyze the Complaint’s market-power allegations using the indirect framework.  Again, that 

framework first requires the plaintiff to “establish[] the relevant market” in which the defendant 

firm allegedly has monopoly power.  Sky Angel U.S., LLC v. Nat’l Cable Satellite Corp., 947 F. 

Supp. 2d 88, 102 (D.D.C. 2013) (quoting Neumann v. Reinforced Earth Co., 786 F.2d 424, 429 

(D.C. Cir. 1986)).  It then demands that a plaintiff establish that the defendant has a dominant 

share of that market protected by entry barriers.  Id.; see, e.g., FTC v. AbbVie Inc., 976 F.3d 

327, 373–74 (3d Cir. 2020) (above 60% market share sufficient); Image Tech. Servs. v. Eastman 

Kodak Co., 125 F.3d 1195, 1206 (9th Cir. 1997) 

(“Courts generally require a 65% market share to establish a prima facie case of market 

power.”).  As the Court explains below, it is the market-share step that trips up the FTC here. 

Given that thin showing, and the fact that the PSN-services product market is somewhat 

“idiosyncratically drawn” to begin with, the Court must demand something more robust from 

Plaintiff’s market-share allegations.  As it happens, however, those allegations are even more 

tentative: the FTC alleges only that Facebook has “maintained a dominant share of the U.S. 

personal social networking market (in excess of 60%)” since 2011, see Redacted Compl., ¶ 64, 

and that “no other social network of comparable scale exists in the United States.”  Id., ¶ 3.  

That is it.  These allegations — which do not even provide an estimated actual figure or range 

for Facebook’s market share at any point over the past ten years — ultimately fall short of 

plausibly establishing that Facebook holds market power.  Given that finding, the court need not 

address the issue of whether the FTC has sufficiently alleged entry barriers.
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Off the bat, there is ample authority that the FTC’s bare assertions would be too 

conclusory to plausibly establish market power in any context.  See Synthes, Inc. v. Emerge 

Med., Inc., No. 11-1566, 2012 WL 4473228, at *11 (E.D. Pa. Sept. 28, 2012) (allegation that 

defendant “is a monopoly . . . with over 50% market share” was a “threadbare recital 

unsupported by factual allegations [that] the Court need not accept . . . as true”); Syncsort Inc. v. 

Sequential Software, Inc., 50 F. Supp. 2d 318, 330 (D.N.J. 1999) (“Here, [plaintiff] recited in 

conclusory fashion that [defendant] ‘controls the majority of the [relevant] market.’ . . .  [T]his 

single statement of market power in the pleadings . . . is an insufficient allegation of the 

possession of monopoly power.”); Korea Kumho Petrochemical v. Flexsys Am. LP, No. 07-

1057, 2008 WL 686834, at *9 (N.D. Cal. Mar. 11, 2008) (holding that “[a]lthough [p]laintiff 

need not necessarily quantify [defendant’s] market share with precision,” allegation that 

defendant “domina[ted] . . . the [relevant] market” fell short of requirement to “assert some facts 

in support of its assertions of market power”); EuroTec Vertical Flight Sols., LLC. v. Safran 

Helicopter Engines S.A.A., No. 15-3454, 2019 WL 3503240, at *3 (N.D. Tex. Aug. 1, 2019) 

(noting that bare allegation of “market share of over 50 percent” was “conclusory”); Sherwin-

Williams Co. v. Dynamic Auto Images, Inc., No. 16-1792, 2017 WL 3081822, at *7 (C.D. Cal. 

Mar. 10, 2017) (“[Claimants’] allegation that [firm] maintains a ‘a stranglehold in the automotive 

paint industry’ is . . . conclusory” and thus “lacks sufficient detail for the Court to plausibly infer 

. . . sufficient market power.”).  It is hard to imagine a market-share allegation that is much more 

conclusory than the FTC’s here.   

Even accepting that merely alleging market share “in excess of 60%” might sometimes 

be acceptable, it cannot suffice in this context, where Plaintiff does not even allege what it is 

measuring.  Indeed, in its Opposition the FTC expressly contends that it need not “specify which 
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. . . metrics . . . [or] ‘method’ [it] used to calculate Facebook’s [market] share.”  FTC Opp. at 18.  

In a case involving a more typical goods market, perhaps the Court might be able to reasonably 

infer how Plaintiff arrived at its calculations — e.g., by proportion of total revenue or of units 

sold.  See U.S. Dep’t of Justice & FTC, Horizontal Merger Guidelines § 5.2 (2010) (suggesting 

these to be the typical methods).  As the above market-definition analysis underscores, however, 

the market at issue here is unusual in a number of ways, including that the products therein are 

not sold for a price, meaning that PSN services earn no direct revenue from users.  The Court is 

thus unable to understand exactly what the agency’s “60%-plus” figure is even referring to, let 

alone able to infer the underlying facts that might substantiate it.   

Rather than undergirding any inference of market power, Plaintiff’s allegations make it 

even less clear what the agency might be measuring.  The overall revenues earned by PSN 

services cannot be the right metric for measuring market share here, as those revenues are all 

earned in a separate market — viz., the market for advertising.  See Redacted Compl., ¶ 164; see 

also, e.g., id., ¶ 101 (noting that prior to its acquisition, in addition to competing in the PSN 

services market, “Instagram also planned and expected to be an important advertising 

competitor” to Facebook).  Percent of “daily users [or] monthly users” of PSN services — 

metrics the Complaint mentions offhandedly, see Redacted Compl., ¶¶ 3, 97 — are not much 

better, as they might significantly overstate or understate any one firm’s market share depending 

on the various proportions of users who have accounts on multiple services, not to mention how 

often users visit each service and for how long. 

What about the share of total time spent by users on PSN services?  Plaintiff says nothing 

about that metric in its Complaint.  And although it seems tenable at first glance, that metric may 

also be of limited utility.  That is because at least some of the features offered by a Facebook or 
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Instagram or Path are not, seemingly, part of those firms’ PSN-services offerings as defined by 

the FTC; time spent on those apps or websites, accordingly, is not necessarily time spent on a 

PSN service.  The Commission, for instance, expressly alleges that social-networking services 

based on “interest-based . . . connections” such as Strava are not, by its definition, PSN services.  

Id., ¶ 58.  That definition of what is in the market, perhaps counterintuitively to Facebook users, 

would mean that time a user spends engaging with specific interest-based Facebook pages or 

groups may not qualify as time spent on a PSN service.  The same problem arises when a user 

“passive[ly] consum[es]” “online video” on a PSN service.  Id., ¶ 59.  To the extent that, say, 

Instagram users spend their time on the site or app watching a comedy routine posted by the 

official page of a famous comedian, are they spending time on a PSN service?  If not, as the 

Complaint suggests is the case, id., then time spent “on Facebook” or “on Instagram” bears an 

uncertain relationship to the actual metric that would be relevant: time spent using their PSN 

services in particular.  Put another way, the uncertainty left open by the Complaint as to exactly 

which features of Facebook, Instagram, et al. do and do not constitute part of their PSN services, 

while not necessarily rendering the alleged PSN-services market implausible, compounds the 

trouble created by the FTC’s vaguer-still allegations regarding Facebook’s share of that market. 

Nor do the difficulties stop there.  Readers may well have noticed that the discussion to 

this point has consistently referred to Instagram and Facebook as examples of PSN services.  

That is because, outside of Path, Myspace, and Friendster, all of which seem to be long defunct 

or quite small, see id., ¶¶ 38, 41, 153, Plaintiff’s Complaint does not identify any other providers 

of PSN services.  Yet the FTC is apparently unwilling to allege that Facebook has ever (pre- or 

post-Instagram acquisition) had something like 85% or even 75% market share; instead it hedges 

by offering only that the number is somewhere north of 60%.  The question naturally arises: 
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which firms make up the remaining 30–40%?  Cf. Cupp, 310 F. Supp. 2d at 971 (“Without a[n] 

. . . accounting of the brands and suppliers to be included in the relevant market, the Court cannot 

determine [its] boundaries . . . . [and] is thus unable to assess Defendants’ market power.”); Total 

Benefits Plan. Agency, Inc. v. Anthem Blue Cross & Blue Shield, 552 F.3d 430, 437 (6th Cir. 

2008) (“Without an explanation of the other insurance companies involved, and their products 

and services, the court cannot determine the boundaries of the relevant product market and must 

dismiss the case for failure to state a claim.”).  Although Plaintiff is correct that it is not required 

to identify every alleged competitor in its pleadings, its choice to identify essentially none is 

striking.  Especially when combined with its refusal to offer any clue as to how it calculated its 

noncommittal market-share number, the Court cannot see how the Commission has “nudged [its 

market power] claims across the line from conceivable to plausible.”  Twombly, 550 U.S. at 570.  

Its “complaint must [therefore] be dismissed.”  Id. 

The Court’s decision here does not rest on some pleading technicality or arcane feature of 

antitrust law.  Rather, the existence of market power is at the heart of any monopolization claim.  

As the Supreme Court explained in Twombly, itself an antitrust case, “[A] district court must 

retain the power to insist upon some specificity in pleading before allowing a potentially massive 

factual controversy to proceed.”  Id. at 558 (citations omitted).  Here, this Court must exercise 

that power.  The FTC’s Complaint says almost nothing concrete on the key question of how 

much power Facebook actually had, and still has, in a properly defined antitrust product market.  

It is almost as if the agency expects the Court to simply nod to the conventional wisdom that 

Facebook is a monopolist.  After all, no one who hears the title of the 2010 film “The Social 

Network” wonders which company it is about.  Yet, whatever it may mean to the public, 

“monopoly power” is a term of art under federal law with a precise economic meaning: the 
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power to profitably raise prices or exclude competition in a properly defined market.  To merely 

allege that a defendant firm has somewhere over 60% share of an unusual, nonintuitive product 

market — the confines of which are only somewhat fleshed out and the players within which 

remain almost entirely unspecified — is not enough.  The FTC has therefore fallen short of its 

pleading burden. 

That said, because it believes that the agency may be able to “cure [these] deficiencies” 

by repleading, Foman v. Davis, 371 U.S. 178, 182 (1962), the Court will dismiss without 

prejudice only the Complaint, not the entire case, leaving Plaintiff “free to amend [its] pleading 

and continue the litigation.”  Ciralsky, 355 F.3d at 666 (citation omitted) (explaining that 

dismissal without prejudice of the complaint, as opposed to the case, is not final).  Whether and 

how the agency chooses to do so is up to it.   

* * *

IV. Conclusion

For the foregoing reasons, the Court will grant Facebook’s Motion to Dismiss, but it will 

dismiss without prejudice only the Complaint, not the case.  The Court will also grant leave to 

amend and order Plaintiff to file any amended Complaint within thirty days.  A 

contemporaneous Order so stating shall issue this day. 

/s/ James E. Boasberg
JAMES E. BOASBERG 
United States District Judge 

Date:  June 28, 2021 




